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PHIRI J: This is a matter in which this court heard an urgent application on 19
December 2016.

After perusing the documents and hearing counsel the court made the following order:

“It is ordered that:

Urgent application is hereby held not to be urgent and interim relief prayed for is

hereby dismissed.”

This court notes from the outset and agrees that the second operative part of the order
should not have been granted.

Once the court had held that the matter was not urgent, it was not appropriate and
competent for the court to then proceed to dismiss the interim relief prayed for.

In the circumstances it is submitted that the appropriate order of the court should simply

have been to hold that the matter was not urgent.
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The basis upon which this court considered and held that the matter was not urgent was
on two grounds. Firstly applicant had, in its founding affidavit deposed to the fact why he had
been served with a letter dated 3 October, 2011, which letter was withdrawing the piece of
land, in dispute, from the applicant. This letter was annexed to the founding affidavit as
Annexure “B”.

Secondly the applicant had submitted in para 9 of the founding affidavit, that he was
on 27 October 2016 called by the third respondent (The Lands Committee) which advised him
that his offer letter will be withdrawn.

It was the opinion of this court that the need to act arose on 3 October 2011 when he
was served with the notice annexed as Annexure “B” to the founding affidavit.

In addition, applicant averred in his founding papers, that he had been evicted but failed
to disclose when exactly he was evicted?

The application was filed on 12 December 2016 and there was no satisfactory
explanation given as regards why the applicant failed to take action to timeously file the urgent
application.

As the basis of its founding the court relied on the case of Kuvarega v Registrar General
and Another HH 48/98 as regards the finding ad to when the need to act arose.

These are the reasons for the judgment.

The court reiterates that once it had held the matter not to be urgent it should simply
have stopped there.

The court submits that indeed the second operative part of the judgment, that is, the

dismissal of the Interim Relief Sought, was wrong and should not be upheld.
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